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The defendant, Rodney D. Pal ner, was convicted by a
jury in the Shel by County Crimnal Court of attenpted second
degree nmurder, a Cass B felony, and three counts of aggravated
assault, a Cass Cfelony. He was sentenced to ten years in the
Department of Correction as a Range |, standard of fender for the
attenpted second degree nurder conviction and to eight years as a
Range Il, multiple offender for each aggravated assaul t
conviction. The ten year sentence and two of the eight year
sentences are consecutive to each other, and the remaining eight
year sentence is concurrent for an effective twenty-six year
sentence. In this appeal as of right, the defendant contends
t hat :

(1) attenpted second degree nurder is not a
crime;

(2) the trial ~court gave an erroneous
instruction on attenpted second degree nurder;
and

(3) the trial court erred in inposing
consecutive sentences because the defendant is
not a dangerous offender and does not have an
extensive crimnal record within the neaning
of the statute and because the trial court
failed to consider the criteria set forth in
State v. WIlkerson, 905 S.W2d 933 (Tenn.
1995).

We affirmthe judgnents of conviction.



Bel i nda Pal mer, the defendant’s wife, testified that in
February 1997, she lived with the defendant, her two sisters,
Tameka and Tracy Parsons, and her cousin, John Goss. She said
that she was in the hospital for two weeks in Cctober 1996
fol |l ow ng gastro-bypass surgery and that she returned to the
hospital for seven days in January 1997. She said that on
Friday, February 14, 1997, she had not yet returned to work after
getting out of the hospital. She said that she believed that the
def endant snoked crack cocai ne purchased with his incone tax
refund over that weekend from Valentine’s Day until she saw him

on Monday night or early Tuesday norning.

Ms. Palmer testified that at 8:00 a.m on Tuesday,
February 18, the defendant asked her to take himto work, but she
refused and told himto | eave. She said that she was in the
bat hroom when t he def endant stabbed her in the chest, back, and
arm She said that either just before or as he was stabbing her,
t he defendant said, “B**ch, I’mgoing to put you in the Med.”
She said that after he stabbed her, she lay on the bathroomfl oor
in shock and yelling. She said that she has scars fromall three

wounds and that she has ni ghtmares about the incident.

Taneka Parsons testified that she Iived with her
sister, Ms. Palner, and the defendant in February 1997. She
said that the defendant left the house Friday night, February 14,
and returned early Tuesday norning around 2:00 a.m She said
t hat between 8:00 and 8:30 a.m, she heard Ms. Palnmer and the

def endant arguing in the naster bedroom She said that Ms.



Pal mer had been on the tel ephone that norning with her father
telling himthat she was tired of the defendant spending his

noney on drugs and that she wanted hi mout of her house.

Taneka Parsons testified that she then heard Ms.
Pal mer yelling and that she thought that Ms. Palner and the
def endant were fighting, but she did not know that he was
stabbing her. She said that she and her sister, Tracy Parsons,
ki cked open the bedroom door and that the defendant came out of
t he bedroom and stabbed them She said that he first stabbed her
on her arm and under her arm using a |arge kitchen knife. She
said that she and her sister did not fight with the defendant or
say anything to him before he stabbed them She said that her
sister pulled her fromthe hall into her room and they closed
t he door. She said that she kicked the door open in order to

help Ms. Pal ner.

John Gross testified that in February 1997, he |ived
on Janssen Street with Ms. Palner. He said that at that tine,
Ms. Pal mer was sick and was having conplications from surgery.
He said that on the norning of February 18, Ms. Palner called
her father and told himthat the defendant had not been there
over the previous weekend, that she was tired of it and did not
want to live |ike that anynore, and that she wanted to get a
divorce. He said that Ms. Pal ner asked the defendant to | eave,
and t he defendant responded that he was not goi ng anywhere. He
said that the defendant and Ms. Pal ner began to argue heatedly

inthe living room and they noved to the nmaster bedroom at the



defendant’s request. He said that the defendant | ocked the

bedr oom door.

M. Goss testified that he could hear Ms. Pal mer
yelling. He said that he was standing behind Ms. Palner’s
sisters when they kicked the bedroom door open. He said the
def endant cane toward the sisters with a |large chef’s knife and
began stabbing them He said the knife was six inches |ong and
about two inches wide. He said that the sisters did not say
anything to the defendant before the stabbing nor did they have

anything in their hands.

M. Goss testified that he turned and ran outside onto
the porch intending to get help. He said that the defendant ran
after himand stabbed himonce in the right shoulder. He said
that he had not said anything to the defendant before the
def endant stabbed himand that he was on the cordl ess tel ephone
trying to get help. He said the defendant then entered the
house, grabbed Ms. Palnmer’s purse and car keys, and drove away
in her car. He said that he did not know if the defendant took
the knife with himwhen he left. He said that he lost a | ot of
bl ood fromthe stab wound and that he was treated and rel eased

fromthe hospital.

Tracy Parsons testified that on the norning of February
18, 1997, she was at Ms. Palner’s house. She said that the
def endant and Ms. Palner first argued in the living room She

said that they were |oud but that she was not paying attention to



what they were arguing about. She said they went into the
bedroom and Ms. Palner started yelling. She said that she and
her sister, Taneka Parsons, kicked the door open and that she
could see Ms. Palner gasping for breath on the floor of the

bat hroom connected to the master bedroom She said that within a
few seconds, the defendant stabbed her and her sister. She said
t hat she was stabbed in the chest and in the upper back. She
said that she did not have anything in her hands and did not say

anything to the defendant before he stabbed her.

Tracy Parsons testified that she is four feet, eleven
inches tall and that she wei ghs one hundred fifteen pounds. She
said that she was in the hospital for three days after the
def endant stabbed her. She said that her lungs coll apsed and

that a chest tube was inserted through her side.

On cross-exam nation, Tracy Parsons testified that when
t hey ki cked the bedroom door open, Taneka was cl oser to the
def endant. She said that the defendant canme out of the bedroom
as soon as the door opened. She said that the hallway was w de
enough for the defendant to pass through even though she and
Tanmeka were standing there and that she was only partially
bl ocki ng the doorway. She said that the defendant stabbed her
first in the chest, then he stabbed her back as she was turning
away fromhim She said that the defendant then went down the
hall and into the living room She said that she and Taneka went
into Taneka’ s bedroom and cl osed the door. She said she saw the

def endant cone out the front door, go back in the house, and cone



out again with keys. She said that she did not see or hear him

attack anyone after he went back in the house.

O ficer Russell Stevens of the Menphis Police
Departnment testified that he was on duty the norning of February
18, 1997, and that he received a call to go to 4452 Janssen. He
said that when he arrived, two anbul ances were already on the
scene, and attendants were taking two fenmales fromthe house. He
said that he saw a bl eeding mal e outside, and a paranedi ¢ advi sed

himthat three people were critically injured.

Oficer Stevens said that he went inside and saw Ms.
Pal mer lying in the mddle of the living roomfloor on her side.
He said that he could see that she was bl eeding from her upper
body but that a pillow drenched with bl ood bl ocked his view of
the wound. He said that Ms. Palner was tal king on the
t el ephone, trying to get soneone to take care of her children and
that she was hysterical. He said that Ms. Palner told himthat
she had been fighting with the defendant in the nmaster bedroom
and that the fight had escalated. He said that she told himthat
t he defendant said, “You're a smart b**ch. |1’mgoing to send you

to the Med” and then he stabbed her.

Oficer Stevens said that in the master bedroom he
found a daypl anner on the bed. In the dayplanner, he found the
defendant’s identification and a glass cylinder used to snoke
crack. He said that the door to the bedroom appeared to have

been ki cked or forcibly pushed open.



The defendant testified that in 1991 he received a one-
year sentence for reckless endangernent and a two-year sentence
for theft. He said that on February 18, 1997, he lived at 4452
Janssen with his wife, her two sisters, and her cousin. He said
that at that tinme, he had been working at Jolly Royal Furniture
for eight nonths. He said that on Friday, February 14, he went
home after work, stayed at his house for three to four hours, and
then went to his nother’s house. He said that he |eft because
his wife’'s sisters and cousin and sone ot her people were
preparing to have a party funded by their incone tax refunds. He
said that he had received his paycheck that day, not an incone
tax refund. He said that Ms. Palnmer had returned to work two
weeks earlier and that she had just gotten home from work when he

left. The defendant stated that he snoked crack that weekend.

The defendant testified that Ms. Pal nmer picked himup
at his nother’s house at about 12:35 p.m or close to 1:00 a. m
on Tuesday. He said that he awoke at 6:30 or 7:00 a.m and
prepared for work. He said he asked Ms. Palner to take himto
wor k, and they began to argue because she refused to take himto
work and told himthat she wanted hi mout of the house. He said
that they argued for about twenty mnutes starting in the living
room and then continuing in their bedroom where he | ocked the
door. He said that when he realized that they could not cone to
an understandi ng, he went to get the car keys fromMs. Palner’s
purse, which was hangi ng on the back of the bedroom door. He
stated that Ms. Pal ner grabbed himaround the waist to try to

stop himfromleaving in the car. He said that he and Ms.



Pal mer then got into a physical fight and that when her sisters
and cousin heard them bunping into things, they kicked open the

bedr oom door.

The defendant testified that when Ms. Palnmer’s sisters
and cousin started toward him he grabbed a steak knife fromthe
dresser or froma chair in the bedroom He said that he had not
put the knife there. He said that Ms. Palner was still holding
hi m around the wai st with her shoulder in his stomach pushing him
backward into the bed. He said that as the others rushed into
the room he stabbed Ms. Palnmer in the back. He said that

Tameka and Tracy got on him and he stabbed them

The defendant testified that he then ran to the back
door in the kitchen. He said that M. Goss was running in front
of himand that he went to the back door to avoid M. G oss, who
went to the front door. He said that the back door was | ocked
and that he went back to the bedroomto get the keys to the door
and the car. He said that Tanmeka and Tracy were no |longer in the
bedroom He said that he got the keys, asked Ms. Palner if she
was alright, and ran to the front door. He said that M. Goss
was bl ocking the front door and he stabbed M. Gross. He said he
then left in his and Ms. Palmer’s car. He said he tried to use
the cellular phone to call 9-1-1 but that 9-1-1 was not
accessible in that area. He said he then called Ms. Palner’s
father and asked himto cone to the house and check on everyone.
He said that three or four days later he turned hinself in to the

pol i ce.



On cross-exam nation, the defendant testified that Ms.
Pal ner’s three- year-old daughter and Taneka's baby were also in
the house at the tinme of the incident. He admtted that on that
norni ng, he and Ms. Palnmer argued in part over his drug use. He
said that he did not have the knife until all four people cane in
t he bedroom and that as he was stabbing them they were stil
attacking him He said that at the tine Tracy attacked him he
had not yet stabbed Taneka. He admtted that he stabbed M.
Goss in the back. He said it was necessary to stab the victins
because he thought that he was being attacked. He said that he
did not know if anyone had anything in their hands when they
attacked him He said that he did not have to go the hospital
after the incident and that he was treated by his nother. He
said that he was five feet, eleven inches tall and wei ghed one

hundred seventy pounds.

Based on the foregoing evidence, the jury convicted the
def endant of attenpted second degree nurder for the attack on
Ms. Pal mer and aggravated assault for the stabbing of Taneka and

Tracy Parsons and M. G oss.

oottt el Feerrr et
The defendant contends that attenpted second degree
mur der does not constitute an offense in Tennessee because the
requi renment of specific intent in the attenpt statute cannot be
conbined with the | esser nens rea of “knowi ng” required for
second degree nmurder. The defendant argues that this case is

anal ogous to State v. Kinbrough, 924 S.W2d 888 (Tenn. 1996), in

10



whi ch the Tennessee Suprene Court held that the attenpt statute
could not be conbined with the felony nurder statute because one
could not intend to commt a reckless act. The state contends
that the analysis in Kinbrough does not apply because one can

intend to act know ngly. W agree.

Initially, the state asserts that although the
def endant objected to the charging of the offense of second
degree nmurder during the trial, the defendant has abandoned this
issue by failing to raise it in his notion for a newtrial. See
T.RAP. 3(e). However, we may properly reviewits nerits
because deciding this issue in the defendant’s favor woul d | ead

to dismssal of the charges rather than to a new tri al

I n Ki nbrough, our suprene court held that the specific
intent required by the crinminal attenpt statute® was inconsistent

wi th felony nurder because attenpt requires a specific intent,

'Tenn. Code Ann. § 39-12-101 defines criminal attempt as follows:

(a) A person commits criminal attempt who, acting with the kind of
culpability otherwise required for the offense:

(1) Intentionally engages in action or causes a result that
would constitute an offense if the circumstances
surroundingthe conduct were as the personbelieves them
to be;

(2) Acts with intent to cause a resultthat is an element of
the offense, and believes the conduct will cause the result
without further conduct on the person’s part; or

(3) Acts with intent to com plete a course of action or cause
a result that would constitute the offense, under the
circumstances surrounding the conduct as the person
believes them to be, and the conduct constitutes a
substantial step toward the commission of the offense.

(b) Conduct does not constitute a substantial step under subdivisbn (a)(3) unless the person’s
entire course of action is corroborative of the intent to commit the offense.

(c) Itis no defense to prosecutionfor criminal attemptthatthe offense attemptedwas actually
committed.

11



and one cannot intend to commt an unintentional act. 924 S. W 2d
at 890. “Second degree nurder is . . . [a] knowing killing of
anot her.” Tenn. Code Ann. § 39-13-210. Wth regard to attenpted
second degree nurder, this court has noted that unlike a nens rea
of reckl essness, the mental states of intentional or know ng both

“Invol ve a | evel of consci ous awareness and volitional,

affirmati ve conduct.” State v. Dale Nolan, No. 01C01-9511-CC-

00387, Sequatchie County, slip op. at 18 n.9 (Tenn. Crim App.

June 26, 1997), app. denied (Tenn. Mar. 2, 1998) (declining to

recogni ze the offense of attenpted crimnally negligent

hom ci de) .

This court has continuously recogni zed the of fense of

attenpted second degree nurder. See State v. Craig Bryant, No.

02C01-9707- CR- 00286, Shel by County, slip op. at 13 (Tenn. Crim

App. Jan. 8, 1999), applic. filed (Tenn. Mar. 9, 1999); e.q.,

State v. Eldridge, 951 S.W2d 775, 779 (Tenn. Crim App. 1997)

(uphol ding jury charge on attenpted second degree nurder); G ant

C lvey v. State, No. 01C01-9801-CC- 00052, Rutherford County,

slip op. at 4 (Tenn. Crim App. Apr. 20, 1999) (hol ding that
retrial for attenpted second degree nurder did not violate double

jeopardy); State v. Jose Holnmes, No. 02C01-9505- CR- 00154, Shel by

County, slip op. at 3-4 (Tenn. Crim App. Dec. 10, 1997), app.
denied (Tenn. Sept. 21, 1998) (reversing attenpted fel ony nurder
convi ction under Kinbrough and remanding for retrial on attenpted

second degree nurder); State v. Frederick R Porter, No. 03C01-

9606- CC- 00238, Anderson County, slip op. at 5 (Tenn. Crim App.

Cct. 24, 1997), applic. filed (Tenn. Apr. 2, 1998) (hol ding that

12



the evidence was sufficient to support the attenpted second
degree murder conviction). |In Kinbrough, the suprenme court
i ndi cated that the concerns raised by conbining the attenpt
statute with felony nmurder were not inplicated by attenpted
nmur der :
O course, it goes without saying that if an
accused actually possesses the requisite
intent to kill, he or she may be charged with
attenpted nmurder. W sinply believe that it
is logically and | egal ly i npossi ble to attenpt
to perpetrate an unintentional killing.
924 S.W2d at 892. W hold that the intent to commt a know ng
act is neither logically nor legally inpossible. Thus, an

attenpt to commit second degree nurder is a crimnal offense in

Tennessee.

The defendant contends that the trial court’s failure
to instruct the jury that the defendant nust have “intended” the

killing was a fundanental or plain error. See State v.

St ephenson, 878 S.W2d 530, 553-54 (Tenn. 1994) (“a trial court

judge’s failure to give a jury charge on matters characterized as
‘fundanmental’ may be found to be error requiring reversal despite
the fact that the defendant did not request the omtted
instructions”); Tenn. R Cim P. 52(b). The defendant al so
argues that the trial court erroneously instructed the jury that
in order to find the defendant guilty of attenpted second degree
mur der, the defendant nmust have commtted a “know ng” hom ci de.
The state responds that the trial court correctly instructed the

jury on attenpted second degree nurder. W agree.

13



The state initially argues that the defendant has
wai ved this issue for failing to include it in his notion for new
trial. Because we believe that a jury instruction which did not
accurately charge the requisite nental state would substantially
affect the defendant’s rights, we will address the nmerits of this

issue in order to do substantial justice. See Tenn. R Cim P.

52(b).
Ki nbr ough holds that an attenpt to conmt nurder
entails a specific intent to kill. 924 S W2d at 891. In

El dridge, this court approved the fourth edition of the pattern
jury instruction because this instruction “expressly includes the

defendant’s intent to commt the specific offense as an essenti al

element.” 951 S.W2d at 779 (noting that this instruction had
not been published at the tine of trial); see T.P.1.--Crim 4.01
(4th ed. 1995). In the present case, the trial court used the

fourth edition of the pattern instruction on attenpt, charging as
foll ows:

For you to find a person guilty of
crimnal attenpt, the state nust have proven
beyond a reasonabl e doubt the exi stence of the
follow ng essential elenents:

that the defendant intended to commt the
specific offense of Mirder in the Second

Degree; and

that the defendant did sone act or caused
sonet hi ng to happen t hat woul d have
constituted Murder in the Second Degree if the
defendant’s beliefs at the time he acted had
in fact been true; or

that the defendant did sone act intending to
cause an essential elenent of Miurder in the
Second Degree to occur, and at the tine
bel i eved the act would cause the elenent to

14



occur wi t hout further action on t he
defendant’s part; or

that the defendant did sone act intending to

conpl ete a course of action or cause a result

that would constitute Miurder in the Second

Degree under the circunstances, as the

def endant believed themto be at the tinme, and

his actions constituted a substantial step

toward the conm ssion of Murder in the Second

Degr ee. The defendant’s actions do not

constitute a substantial step unless the

defendant’s entire course of action clearly

shows his intent to commt Mrder in the

Second Degr ee.
(enmphasi s added). Because the trial court specifically charged
that the jury nust find that the defendant intended to commt
second degree nmurder, we hold that the instruction was proper.
The trial court’s further instruction that second degree nurder
requi res that the defendant act knowi ngly does not detract from

the accuracy of this instruction.

Lt et e vt
The defendant contends that the trial court erred in
I mposi ng consecutive sentences because he is not a dangerous
of fender, he does not have an extensive crimnal record wthin
the nmeaning of the statute, and the trial court failed to

consider the criteria set forth in State v. WIkerson, 905 S. W 2d

933 (Tenn. 1995). The state contends that consecutive sentences

were proper. W agree.

Appel | ate review of sentencing is de novo on the record

wth a presunption that the trial court's determ nations are
correct. Tenn. Code Ann. 88 40-35-401(d), -402(d). As the

Sent enci ng Conm ssion Comments to these sections note, the burden

15



is now on the appealing party to show that the sentencing is
inproper. This neans that if the trial court foll owed the
statutory sentencing procedure, nmade findings of fact that are
adequately supported in the record, and gave due consi deration
and proper weight to the factors and principles that are rel evant
to sentenci ng under the 1989 Sentencing Act, we may not disturb
the sentence even if a different result were preferred. State v.

Fl etcher, 805 S.w2d 785, 789 (Tenn. Crim App. 1991).

However, "the presunption of correctness which
acconpanies the trial court's action is conditioned upon the
affirmati ve showing in the record that the trial court considered
the sentencing principles and all relevant facts and

circunstances”. State v. Ashby, 823 S.W2d 166, 169 (Tenn.

1991). In this respect, for the purpose of neani ngful appellate
revi ew,

the trial court nust place on the record its
reasons for arriving at the final sentencing
deci si on, identify the m tigating and
enhancenent factors found, state the specific
facts supporting each enhancenent factor
found, and articulate how the mtigating and
enhancenent factors have been evaluated and
bal anced in determ ning the sentence. T.C A
8§ 40-35-210(f) (1990).

State v. Jones, 883 S.W2d 597, 599 (Tenn. 1995).

Al so, in conducting a d

novo revi ew, we must consi der

(1) the evidence, if any, received at the trial and sentencing
hearing, (2) the presentence report, (3) the principles of
sentenci ng and argunents as to sentencing alternatives, (4) the

nature and characteristics of the crimnal conduct, (5) any

16



mtigating or statutory enhancenent factors, (6) any statenent
that the defendant nmade on his own behalf and (7) the potenti al
for rehabilitation or treatnent. Tenn. Code Ann. 88 40-35-102, -

103, -210; see Ashby, 823 S.W2d at 168; State v. Mdss, 727

S.W2d 229 (Tenn. 1986).

The sentence to be inposed by the trial court for a
Class B, C, Dor E felony is presunptively the mninumin the
range if neither enhancement nor mtigating factors are present.
Tenn. Code Ann. 8 40-35-210(c). Procedurally, the trial court is
to increase the sentence within the range based upon the
exi stence of enhancenent factors and, then, reduce the sentence
as appropriate for any mtigating factors. Tenn. Code Ann. § 40-
35-210(d), (e). The weight to be afforded an existing factor is
left to the trial court's discretion so long as it conplies with
t he purposes and principles of the 1989 Sentencing Act and its
findings are adequately supported by the record. Tenn. Code Ann.
8 40-35-210, Sentencing Comm ssion Comments; Mss, 727 S.W2d at

237; See Ashby, 823 S.W2d at 169.

At the sentencing hearing, the defendant testified that
he had apol ogi zed by tel ephone to all of the victins and that he
under st ood that what he did was wong although at the tinme, he
t hought that the victinms were trying to hurt him He said that
he cared deeply for all of the victins. On cross-exanination, he
said that the stabbings were a m stake, that he took ful
responsi bility for what happened that day, and that the incident

arose out of passion.

17



The presentence report reveals that the then thirty-
one-year-ol d defendant graduated from hi gh school and worked in
shi pping and receiving at Jolly Royal from August 1996 through
February 1997. Prior to this, he had worked eight nonths for
Kroger as an overni ght stocker, and in 1987, he had worked three
and one-half nonths at El Chico as a dishwasher. |In the
presentence report, the defendant admtted that he began using
drugs in 1987 followi ng deaths in his famly and that he used the
drugs to cope with his grief. The presentence report reflects a
substantial prior crimnal history, including convictions in 1995
for evading arrest; in 1991 for reckl ess endangernent not
i nvol ving a weapon, theft of property valued at five hundred to
one thousand dol |l ars, aggravated assault, and sinple assault; and
in 1989 for three weapons offenses. On January 10, 1990, the
def endant violated two conditions of the probation stemm ng from
hi s weapons offenses. Additionally, the defendant was convicted
of four driving- related offenses between October 1990 and May

1997.

The trial court enhanced the defendant’s sentence,
finding that with regard to enhancenent factor (1), Tenn. Code
Ann. 8 40-35-114, the presentence report revealed a history of
prior crimnal convictions in addition to those necessary to
establish the range. Under factor (4), the trial court found
that Ms. Pal mer was particul arly vul nerabl e because she was
still weak fromsurgery and not in a position to respond to the
assault by the defendant. Regarding factor (6), the trial court

determned that Ms. Pal mer and her two sisters recei ved

18



particularly great personal injuries. The trial court found that
factor (9) applied because the defendant used a deadly weapon, a
knife. Wth regard to factor (10), the trial court found that
having no hesitation to conmt a crinme when the risk to human
life is highis part of the offense of attenpted second degree

murder but that it would apply to all three aggravated assaults.

The trial court found that mtigating factor (13),
Tenn. Code Ann. 8 40-35-113, applied because the defendant
graduated from high school and had sonme enpl oynent history, but
it gave this factor very little weight in light of its finding
t hat the defendant had been in and out of trouble for his entire
adult life. Reflecting upon the nunmerous enhancenent factors
with virtually no mtigation, the trial court sentenced the
defendant to ten years for the attenpted second degree murder and

to eight years for each of the three aggravated assaults.

The trial court found consecutive sentences to be
appropri ate because the defendant had an extensive record of
crimnal activity, which included violent offenses, and because
t he def endant was a dangerous offender. See Tenn. Code Ann. §
40- 35-115(b)(2), (4). The trial court ordered the eight-year
sentences for the aggravated assaults of Taneka and Tracy Parsons
to be concurrent because the court viewed the assault upon them
to be a single event occurring as the defendant |eft his bedroom
after stabbing Ms. Palner. It found the stabbing of Ms. Pal ner
and of M. Gross to be separate events, and it noted that the

def endant could have | eft the house w thout stabbing M. G oss.

19



The trial court ordered the ten-year sentence for the attenpted
second degree nurder to run consecutively to the concurrent

ei ght-year sentences for the aggravated assaults of the sisters
and consecutively to the eight-year sentence for the aggravated

assault of M. G oss.

I T S o O O O I IR T O N I R A

The defendant contends that he does not have an
extensive crimnal record within the nmeaning of Tenn. Code Ann. 8§
40- 35-115(b) (2) because this category applies when a defendant’s
present of fenses for which sentences are being i nposed are
extensi ve and continui ng rather than when a defendant has an
extensive prior crimnal record. He then argues that because his
convictions in this case arise out of a single incident, the
trial court erred in inposing consecutive sentences under this
category. The state contends that the great weight of authority
supports the trial court’s interpretation of this factor, and it

was properly applied to the defendant. W agree.

Consecutive sentencing is guided by Tenn. Code Ann. 8§
40- 35-115(b), which states in pertinent part:
The court may order sentences to run consecutively if the

court
finds by a preponderance of the evidence that:

(2) The defendant is an of fender whose record
of crimnal activity is extensive[.]

Rule 32(c)(1), Tenn. R Crim P., requires that the trial court

“specifically recite the reasons” behind its inposition of a
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consecutive sentence. In this case, the trial court referred to
the defendant’s prior crimnal record, which includes eight
convictions in addition to two probation violations and several

driving offenses.

The Sentenci ng Conm ssion Comments to Tenn. Code Ann.
8 40-35-115 note that the first four categories in subsection

(b)(2) were taken fromGay v. State, 538 S.W2d 391 (Tenn.

1976). The defendant contends that the wordi ng of subsection
115(b)(2) cones fromthe suprene court’s definition of a

“mul tiple offender” in Gay. See Id. at 393. A fifth category

set forth in Gay, “the persistent offender,” was based upon a
defendant’s prior crimnal record. [d. The suprene court

di stingui shed between these two categories as follows:
The prior record of the persistent offender
will indicate that he is one not likely to be
rehabilitated and shoul d be i ncarcerated under
consecutive sentences for the protection of
the public. . . . The prior record of the
mul tiple of fender nay have been good, but the
crimes for which he has been convicted
indicate crimnal activity so extensive and
continuing for such a period of tinme as to
war rant consecutive sentencing.
Id. The legislature did not incorporate the “persistent
of fender” category into Tenn. Code Ann. 8§ 40-35-115(b)(2). The
Sent enci ng Commi ssion Comments to 8§ 40-35-115 explain that the
| egi sl ature incorporated the “persistent offender” category into
t he vari ous sentencing ranges, which provide a greater potenti al
sent ence based upon a defendant’s prior felony convictions. W
acknow edge that Gray and the Comrents, considered together, can

|l ead one to interpret the statute as the defendant suggests.
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However, the great majority of the Tennessee cases applying
subsection 115(b)(2) have interpreted subsection 115(b)(2) nore

br oadl y.

Since the 1989 Sentencing Act becane effective, al
reported and nost unreported cases of this court have
consistently interpreted 8 40-35-115(b)(2) to apply to of fenders
who have an extensive history of crimnal convictions and
activities, not just to a consideration of the offenses before

the sentencing court. See, e.q., State v. Baker, 956 S. W 2d 8,

18 (Tenn. Crim App. 1997); State v. Ensley, 956 S.W2d 502, 514

(Tenn. Crim App. 1996); Powers v. State, 942 S.W2d 551, 558

(Tenn. Crim App. 1996); State v. N x, 922 S.W2d 894, 904 (Tenn.

Crim App. 1995); State v. Tuttle, 914 S.W2d 926, 933 (Tenn.

Crim App. 1995); State v. Marshall, 888 S.W2d 786, 787 (Tenn.

Crim App. 1994); State v. Chrisman, 885 S.W2d 834, 839 (Tenn.

Crim App. 1994); Manning v. State, 883 S.W2d 635, 640 (Tenn.

Crim App. 1994); State v. Davis, 825 S.W2d 109, 113 (Tenn.

Crim App. 1991); but see State v. Rickey Crawford, No. 02C01-

9806- CR- 00169, Shel by County, slip op. at 8-10 (Tenn. Crim App.
May 12, 1999) (Hayes, J., disagreeing with the concurring opinion
by Tipton, J., who along with Lafferty, Senior J., held that
subsection 115(b)(2) applies to defendants with extensive prior

crimnal records); cf. State v. Mchael Blazer, No. 03C01-9405-

CR- 00185, Carter County, slip op. at 3 (Tenn. Crim App. Feb. 3,
1995) (holding that a defendant with a prior record of one felony
convi ction and m sdeneanor convictions did not have an “extensive

record of crimnal activity” under Gray and noting that the
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“persistent offender” category was omtted from subsection
115(b)(2)). The interpretation used in the reported cases is
supported by a reasonabl e understandi ng of the | anguage of
subsection 115(b)(2), i.e., an offender’s record of crim nal
activity denotes his or her history of crimnal activity.
Moreover, this interpretation logically fills the gap between the
prof essional crimnal, see Tenn. Code Ann. 8§ 40-35-115(b)(1), and

the multiple offender with no previous crimnal history.

This court’s interpretation of subsection 115(b)(2) for

t he past eight years, upon which trial courts and parties have

relied, now carries the weight of the doctrine of stare decisis,
enbodying a judicial policy to adhere to previous court

decisions. This doctrine is based upon the public’'s need to rely
upon court decisions, and it recognizes that rights may accrue in
reliance upon those decisions. It has particular inportance when
a decision involves the interpretation of a statute. See, e.qg.,

Monday v. M1l sap, 197 Tenn. 295, 298, 271 S.W2d 857, 858

(1954). In this respect, holding today that subsection 115(b)(2)
does not relate to prior histories of crimnal activity would
result in unnecessary litigation in the future regarding fornerly
sentenced people. Also, the |egislature has convened in regul ar
sessions during the past eight years without electing to nodify
this court’s interpretation of subsection 115(b)(2). Because
this interpretation is both rational and functional for the

crimnal justice system stare decisis should prevail. In

consi deration of the defendant’s numerous prior convictions, the
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trial court properly found that the defendant qualified for

consecutive sentences under subsection 115(b)(2).

The defendant contends that the record does not reflect
that he had no hesitation about commtting the offenses, which
arose out of a donestic dispute, that the offenses were not
prenedi tated or deliberate, and that they occurred during a state
of passion. The state argues that the nunber and seriousness of
t he stab wounds, the defendant’s threat to put his wife in the
hospital, and the unprovoked and systematic stabbing of Taneka
and Tracy Parsons and John Gross reveal that the defendant had no
regard for human life and did not hesitate to conmt these crines

despite the great risk to human life. W agree.

The trial court may inpose consecutive sentences when
“[t] he defendant is a dangerous offender whose behavi or indicates
little or no regard for human |ife, and no hesitation about
commtting a crinme in which the risk to human life is high.”
Tenn. Code Ann. § 40-35-115(4). The trial court found the
defendant to be a dangerous of fender because he repeatedly
st abbed four unarnmed, much smaller and virtually hel pl ess peopl e.
The trial court noted the defendant’s previous convictions for
reckl ess endangerment, aggravated assault, and sinple assault and

characterized the defendant as a dangerous man.

At trial, Ms. Palner testified that the defendant

threatened to put her in the hospital and then stabbed her three
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times. She said that at the tine, she was recovering from
surgery. Taneka and Tracy Parsons testified that as they
attenpted to help Ms. Pal nmer, the defendant stabbed them each
twice. They both testified that they neither said anything to

t he defendant nor had anything in their hands at the tinme they
were attacked. M. Goss testified that the defendant chased him
out of the house and stabbed himon the porch as he was trying to
call for help. Finally, the presentence report reflects that the
def endant has convictions for three violent crines and three
weapons of fenses. W do not believe that the evidence

preponder ates against the trial court’s finding that the

def endant is a dangerous of fender.

..... [ | '
| ‘ | | 1 \ ‘ \
| L o | | | |

The defendant contends that the trial court failed to
make any findings with regard to the criteria for consecutive

sentencing set forth in State v. WIlkerson, 905 S.W2d 933 (Tenn.

1995). The defendant argues that this court should review the

criteria de novo with no presunption that the consecutive

sentences were correct. Qur de novo review of the record

confirms that consecutive sentences are justified based upon the

Wl kerson criteri a.

In Wl Kkerson, our supreme court stated that
“consecutive sentences cannot be inposed unless the terns
reasonably relate to the severity of the offenses commtted and
are necessary in order to protect the public fromfurther serious

crimnal conduct by the defendant.” |1d. at 938. Here, the
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def endant stabbed his wife, left the bedroom and stabbed the two
young wonen trying to cone to her aid, then chased a fourth
victimout of the house and stabbed himin the back. Three of
the victins were in critical condition follow ng the stabbings.
At the sentencing hearing, the trial court noted that there was
no need to stab M. G oss under any cl ained circunstance. W
hol d that the consecutive sentences reasonably relate to the

severity of the offenses.

We also hold that the record reflects that consecutive
sentences are necessary to protect the public fromfurther
crimnal conduct at the hands of the defendant. The defendant’s
crimnal record, which includes several violent offenses, and the
present offenses, in particular, expose the defendant’s inability
to conformhis behavior to the law. Previous attenpts to
rehabilitate the defendant have failed, as the presentence report
reveal s that the defendant violated the probation inposed as a
result of his convictions for weapons offenses. W affirmthe

trial court’s inposition of consecutive sentences.

Based on the foregoing and the record as a whole, we

affirmthe judgnents of conviction entered by the trial court.

Joseph M Tipton, Judge

CONCUR:
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Gary R \ade,

Presi di ng Judge

Thomas T. Wbodal I, Judge
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